Item No. 2
STAFF SUMMARY FOR OCTOBER 19-20, 2016

2. PUBLIC FORUM (DAY 1)

Today’s Item Information Action [

Receipt of public comments and requests for regulatory and non-regulatory actions.

Summary of Previous/Future Actions

e Today’s receipt of requests and comments Oct 19-20, 2016; Eureka
e Direction to grant, deny, or refer requests input Dec 7-8, 2016; San Diego
Background

This agenda item is primarily to provide the public an opportunity to address FGC on topics not
on the agenda. Staff also delivers written materials and comments received prior to the
meeting for FGC receipt as exhibits in the meeting binder (if received by comment deadline),
or as late comments at the meeting (if received by late comment deadline).

Public comments are generally categorized in three types under public forum: 1) Requests for
regulatory action; 2) requests for non-regulatory action; and 3) informational-only comments.
Under the Bagley-Keene Open Meeting Act, FGC cannot discuss any matter not included on
the agenda, other than to schedule issues raised by the public for consideration at future
meetings. Thus, regulatory and non-regulatory requests generally follow a two-meeting cycle
(receipt and direction): FGC will determine the outcome of the regulatory and non-regulatory
requests received at today’s meeting at the next FGC meeting following staff evaluation.

As required by the Administrative Procedure Act (APA), regulatory requests will be either
denied or granted and notice made of that determination. Action on requests received at
previous meetings is scheduled under a separate agenda item called “Petitions for regulation
change and non-regulatory requests from previous meetings.”

Significant Public Comments

1. Regulatory petitions are summarized in Exhibit 1, followed by individual petitions.
2. No non- regulatory requests requests or informational items were received for this
meeting.

Recommendation

Consider whether any new future agenda items are needed to address issues that are raised
and within the FGC’s authority.

Exhibits

1. Table containing a summary of new petitions for requlation change received by Oct 6
at 5:00 p.m., the comment deadline for meeting binder (individual petitions listed
below)

2. Petition #2016-020 (Shark bowhunting) (summarized in Exhibit 1 table)

3. Petition #2016-023 (Ban roe; close Smith River) (summarized in Exhibit 1 table)

4. Petition #2016-024 (Tricolored Blackbird) (summarized in Exhibit 1 table)

Motion/Direction (N/A)

Author: Caren Woodson 1



CALIFORNIA FISH AND GAME COMMISSION
RECEIPT LIST FOR REGULATORY REQUESTS: RECEIVED BY 5 PM ON OCTOBER 6, 2016
Revised 10-10-2016

FGC - California Fish and Game Commission DFW - California Department of Fish and Wildlife WRC - Wildlife Resources Committee MRC - Marine Resources Committee

. Response Due Accept ) .
Tracking Date Response letter L Subject of Code or Title 14 oL .
) (10 work L or Name of Petitioner . Short Description FGC Decision
No. Received to Petitioner . Request Section Number
days) Reject
2016-020 |10/5/2016 10/19/2016 10/10/2016 A Michael Domeier Recreational shark 28.95 Disallow bow and arrow and harpoon as legal gear types for recretaional Receipt scheduled 10/19-20/2016
(revised and bowhunting take of sharks and rays Action scheduled 12/7-8/2016
resubmitted
from original
8/29/2016
version)
2016-022 |9/12/2016 9/26/2016 9/26/2016 R Willard W. Hunter Mammal hunting, Rejected under staff review; petition is
Big game outside the scope of FGC authority.
2016-023 (10/3/2016 10/17/2016 10/10/2016 A Ted Souza Use of roe; fishing Ban the use of roe for fishing salmon and steelhead. Close Smith River to all |Receipt scheduled 10/19-20/2016
season on Smith fishing above Middle and South Forks November to December. Action scheduled 12/7-8/2016
River
2016-024 (10/5/2016 10/19/2016 10/11/2016 A Noelle Cremers Tricolored Blackbird 749.8 Authroize incidental take of tricolored blackbird in limited circumstances for |Receipt scheduled 10/19-20/2016

the 2017 nesting season.

Action scheduled 12/7-8/2016
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finally, large sharks often have body burdens of heavy metals and toxins that are far above what has
been deemed to be safe for human consumption, making them inedible. If the sharks can't be eaten they
should not be killed. Furthermore, catch-and-release is not an option when this method of take is used.
The number of people targeting sharks with bow and arrow are currently few. Banning the practice now,
before it becomes more popular, would impact a very small percentage of the hunting and fishing
community. '

SECTION II: Optional Information

5.

6.

10.

11.

12,

Date of Petition: 25 August 2016

Category of Proposed Change

X Sport Fishing

0 Commercial Fishing

J Hunting

[ Other, please specify: Click here to enter text.

The proposal is to: (To determine section number(s), see current year regulation booklet or
https://govt. westlaw.com/calregs)

X Amend Title 14 Section(s):28.95

O] Add New Title 14 Section(s): Click here to enter text.

[0 Repeal Title 14 Section(s): Click here to enter text.

If the proposal is related to a previously submitted petition that was rejected, specify
the tracking number of the previously submitted petition Click here to enter text.
Or X Not applicable.

Effective date: If applicable, identify the desired effective date of the regulation.
If the proposed change requires immediate implementation, explain the nature of the
emergency. 1 January 2017

Supporting documentation: Identify and attach to the petition any information supporting the
proposal including data, reports and other documents: I have attached research papers that
document the very high body burdens of toxins in sharks and rays.

Economic or Fiscal Impacts: Identify any known impacts of the proposed regulation change
on revenues to the California Department of Fish and Wildlife, individuals, businesses, jobs,
other state agencies, local agencies, schools, or housing: The number of participants in the
recreational bow and arrow and harpoon fisheries is very small, so this proposed rule change would have
very little economic impact

Forms: If applicable, list any forms to be created, amended or repealed:

Click here to enter text.

SECTION 3: FGC Staff Only
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an active campaign to educate dairy farmers about the Tricolored Blackbird and the NRCS-funded
program. After adoption of Title 14 § 749.8 in 2016, through a coordinated effort including NRCS,
farming interests, the Department, and Audubon, dairy farmers enrolled in the NRCS program delayed
harvest on fields where an estimated 57,000 Tricolored Blackbirds nested. During the 2016 nesting
season through this concerted effort 100 percent of the known Tricolored Blackbird colonies on dairy
farms were protected under this program. Having the 2084 regulation in place helped alleviate concerns
for farmers participating in the harvest delay program that they could still be at risk for incidental take.

NRCS funds compensate participating farmers for a portion of the value of the crop lost by the
harvest delay. Under the NRCS program, a colony is identified and the area inhabited by the colony is
delineated by a biologist. Once the colony is delineated, a buffer is established and the farmer is
allowed to harvest only those fields outside the colony site and buffer area. Delaying harvest protects
the vast majority of the colony until the birds fledge, but it does not guarantee that no take will occur.
Having the emergency regulation (Title 14 § 749.8) in place for the 2016 nesting season provided
tremendous value to ensure farmers who protected colonies on their farms weren’t penalized in the event
a small number of birds are taken incidental to their beneficial conservation actions in delaying harvest
and otherwise lawful agricultural activities. By all accounts the 2016 nesting season was a success and
the emergency regulation worked well.

It is likely that the timing of the Commission’s consideration of whether or not listing is
warranted under CESA won’t occur until the middle of nesting season at the earliest. If a decision is
delayed, Tricolored Blackbirds will be candidates for the entire nesting season. Given this timing, it is
important to have a regulation in place that again allows for incidental take in the limited circumstances
adopted previously.

SECTION II: Optional Information

5.

6.

Date of Petition: October 3, 2016

Category of Proposed Change

U Sport Fishing

1 Commercial Fishing

] Hunting

Other, please specify: Incidental Take Regulation for Tricolored Blackbirds

The proposal is to: (To determine section number(s), see current year regulation booklet or
https.//qovt.westlaw.com/calregs)

[ Amend Title 14 Section(s):

X Add New Title 14 Section(s): 749.9

[ Repeal Title 14 Section(s): Click here to enter text.

If the proposal is related to a previously submitted petition that was rejected, specify
the tracking number of the previously submitted petition Click here to enter text.
Or X Not applicable.

Effective date: If applicable, identify the desired effective date of the regulation.
If the proposed change requires immediate implementation, explain the nature of the
emergency: February 15,2017, Tricolored Blackbirds typically start nesting in the southern San
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Meeting date for FGC consideration:

FGC action:
(1 Denied by FGC
(1 Denied - same as petition

Tracking Number
[1 Granted for consideration of regulation change



Attachment A — Proposed Section § 749.8. Incidental Take of Tricolored
Blackbird (Agelaius tricolor) During Candidacy Period.

This regulation authorizes take as defined by Fish and Game Code Section 86, of
tricolored blackbird in the limited circumstances described below, subject to certain
terms and conditions, during the species' candidacy under the California Endangered
Species Act (Fish and Game Code, Section 2050 et seq.).

(a) Take Authorization.
The Commission authorizes the take of tricolored blackbird during the candidacy period
subject to the terms and conditions herein.

(1) Actions to Protect, Restore, Conserve, or Enhance Habitat.

Take of tricolored blackbird incidental to otherwise lawful activity, where the purpose of
the activity is to protect, restore, conserve, or enhance habitat for a species designated
as an endangered, threatened, or candidate species under state or federal law.

(2) Actions to Monitor Tricolored Blackbird Breeding Colonies.

Take of tricolored blackbird incidental to efforts to monitor active tricolored blackbird
breeding colonies, including entering colonies to perform walking transects. Only trained
observers who are approved by the Department will be authorized to engage in such
monitoring. :

(3) Harvest of Grain Crops Under Harvest Management Program to Protect Colonies.
Take of tricolored blackbird incidental to harvest of grain fields and related agricultural
activities is authorized where an individual participates in a harvest management
program administered by the Natural Resources Conservation Service (NRCS), or
harvest management program administered or approved by the Department; the
harvest management program shall include the establishment of a buffer zone and
harvest date as described under Topics 1 and 2 in the document “California Department
of Fish and Wildlife (Department) Staff Guidance Regarding Avoidance of Impacts to
Tricolored Blackbird Breeding Colonies on Agricultural Fields in 2015” (adopted on
March 19, 2015 and available at
https://nrm.dfg.ca.gov/FileHandler.ashx?DocumentiD=99310&inline). The individual
seeking authorization for take incidental to harvest of grain fields and related agricultural
activities shall receive written confirmation of participation in the harvest management
program and must obtain specific authorization for the timing of harvest and related
agricultural activities from NRCS, the Department, or a biologist authorized by the
Department or NRCS before proceeding with any harvest activities that take tricolored
blackbirds.

(b) Reporting.

Any person, individual, organization, or public agency, or their agents, for which
incidental take of tricolored blackbirds is authorized pursuant to subsections (a)(1) or
(a)(3), shall report observations and detections of tricolored blackbird colonies, including
take, to the Department's Wildlife Branch by August 1 during the candidacy period.




Information reported to the Department pursuant to this subsection shall include: a
contact name; the date and location (GPS coordinate preferred) of the colony or take;
colony size; colony outcome; and details regarding the tricolored blackbirds observed.
- Colony outcome means whether the colony was abandoned or whether young in a
colony fledged. Any person, individual, organization, or public agency, or their agents
seeking incidental take authorization pursuant to subsection (a)(3), shall report their
participation in an approved harvest management program to the Department prior to
grain harvest.

(c) Additions, Modifications or Revocation.

Incidental take of tricolored blackbird from activities not addressed in this section may
be authorized during the candidacy period by the Commission pursuant to Fish and
Game Code Section 2084, or by the Department on a case-by-case basis pursuant to
Fish and Game Code Section 2081, or other authority provided by law.

Note: Authority cited: Sections 200, 202, 240 and 2084, Fish and Game Code.
Reference: Sections 200, 202, 240, 2080, 2084 and 2085, Fish and Game Code.
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