
Item No. 32 
STAFF SUMMARY FOR FEBRUARY 10-11, 2016 

32. TRICOLORED BLACKBIRD

Today’s Item Information  ☐ Action  ☒ 
Possible emergency regulation regarding incidental take of tricolored blackbird, pursuant to 
FGC sections 240 and 2084. 

Summary of Previous/Future Actions 
• Warranted candidacy status Dec 10, 2015, San Diego 
• Today's adoption hearing Feb 10-11, 2016; Sacramento 

Background 
At iits Dec 10, 2015 meeting, FGC determined that listing the tricolored blackbird as a 
candidate species under the California Endangered Species Act may be warranted. Under 
Fish and Game Code sections 2074.2 and 2085 the species became a candidate species until 
the petition is finally acted upon; the prohibition of take applies while the species is a 
candidate.  

At the Dec 2015 meeting, Dairy Cares submitted a petition for an emergency regulation to 
provide incidental take authority to farmers who agree to protect colonies of tricolored 
blackbirds nesting in their grain fields during the candidacy period. The proposed regulation 
also provided incidental take coverage to individuals creating or improving habitat for the 
species as well as individuals approved by DFW to monitor nesting colonies.  
Commissioners discussed the proposed emergency regulation and requested that the 
petitioners work with interested stakeholders from the environmental community to revise the 
proposed emergency regulation in a manner in which all parties could agree.  
After the meeting Dairy Cares and the California Farm Bureau Federation worked with 
Audubon California and Defenders of Wildlife to develop a revised emergency 
regulation(Exhibit 3).  

Significant Public Comments 
1. California Farm Bureau Federation (CFBF) recommends revisions to the original

petition (Exhibit 2).
2. Center for Biological Diversity recommends revisions to the CFBF revised proposed

2084 regulations (Exhibit 3)

Recommendation 
Supports the revised proposed emergency regulations submitted by California Farm Bureau 
Federation 

Exhibits 
1. Petition for emergency regulation from Dairy Cares, received Dec 10, 2015
2. Letter from Noelle Cremers, CFBF, received Jan 27, 2016
3. Letter from Lisa Belenky, CBD, received Jan 28, 2016 with proposed edits to the

emergency regulation as submitted by CFBF.
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Motion/Direction 

Moved by __________ and seconded by _____________ that the Commission finds the 
following:  

A failure to adequately protect the tricolored blackbird would cause serious harm to the 
general welfare of the citizens of the State of California.   

Action is necessary to ensure the protection and immediate conservation of the tricolored 
blackbird during the upcoming harvest of grain fields planted for silage.   

This finding is based on the record before the Commission, generally and specifically the 
past activity under the Natural Resources Conservation Service program and the timing of 
the candidacy of the tricolored blackbird in relation to the upcoming harvest.   

 
Moved by __________ and seconded by _____________ that the Commission adopts the 
revised emergency language submitted to the Commission on January 27, 2016 by the 
California Farm Bureau Federation as an emergency regulation to be codified in Section 749.8. 
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January 27, 2016 

 

California Fish and Game Commission 

1416 9th Street, Room 1320 

Sacramento, CA 95814 

 

RE: Possible adoption of emergency action regarding special order relating to incidental take of 

tricolored blackbird during candidacy period, pursuant to Fish and Game Code Section 2084 

(Add Section 749.8, Title 14, CCR) 

 

Dear Commissioners: 

 

On December 10, 2015 Dairy Cares submitted a petition requesting adoption of a regulation 

pursuant to authority granted to the Fish and Game Commission (Commission) by Fish and 

Game Code Section 2084.  This requested regulation, if adopted, would provide incidental take 

authority to farmers who agree to protect colonies of Tricolored blackbirds nesting in their grain 

fields during the candidacy period.  The proposed regulation also provided incidental take 

coverage to individuals creating or improving habitat for the species as well as individuals 

approved by the Department of Fish and Wildlife (Department) to monitor nesting colonies.   

 

Commissioners discussed the proposed regulation at the December Commission meeting and 

requested that the petitioners work with interested stakeholders from the environmental 

community to revise the proposed regulation in a manner in which all parties could agree.  Dairy 

Cares and the California Farm Bureau Federation (Farm Bureau) worked with Audubon 

California and Defenders of Wildlife to develop amendments to the proposed 2084 regulation 

that Dairy Cares and Farm Bureau can support and the environmental organizations do not 

oppose.   

 

The language agreed upon by all parties is attached.  The revisions provide clarity as to what 

actions are necessary to protect nesting colonies in order for a farmer to receive incidental take 

coverage under the regulation.  The revisions also clarify what monitoring information 

participants must provide to the Department.  We are pleased that all parties were able to come to 

agreement on this important regulation that will provide regulatory protection for farmers who 

agree to protect Tricolored Blackbirds in their grain fields.  Should you have any questions, 

please contact Noelle G. Cremers (916/446-4647 or ncremers@cfbf.com). 

 

Sincerely, 

 
Noelle G. Cremers 

Director, Natural Resources and Commodities 

 

CC: Charlton H. Bonham, Director, Department of Fish and Wildlife  

mailto:ncremers@cfbf.com
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 Mike Lynes, Policy Director, Audubon California  

J.P. Cativiela, President, Cogent Consulting and Communications, Representing Dairy 

Cares 

Paul Sousa, Director of Environmental Services and Regulatory Affairs, Western United 

Dairymen 

  

 



Attachment A – Proposed 2084 Regulation for Incidental Take of Tricolored Blackbird 

(Agelaius tricolor) During Candidacy Period 

 

This regulation authorizes take as defined by Fish and Game Code section 86, of Tricolored 

Blackbird (Agelaius tricolor), in the limited circumstances described below, subject to certain 

terms and conditions, during the species’ candidacy under the California Endangered Species 

Act (Fish and Game Code, Section 2050 et seq.). 

 

(a) Take Authorization. 

 

The Commission authorizes the take of Tricolored Blackbird during the candidacy period subject 

to the terms and conditions herein. 

 

(1) Actions to Protect, Restore, Conserve or Enhance Habitat. 

Take of Tricolored Blackbird incidental to otherwise lawful activity, where the 

purpose of the activity is to protect, restore, conserve, or enhance habitat for a species 

designated as an endangered, threatened, or candidate species under state or federal 

law. 

 

(2) Actions to Monitor Tricolored Blackbird Breeding Colonies. 

Take of Tricolored Blackbird incidental to efforts to monitor active Tricolored 

Blackbird breeding colonies, including entering colonies to perform walking 

transects. Only trained observers who are approved by the Department will be 

authorized to engage in such monitoring. 

 

(3) Harvest of Grain Crops Under Harvest Management Program to Protect Colonies  

Take of Tricolored Blackbird incidental to harvest of grain fields and related 

agricultural activities is authorized where an individual participates in a harvest 

management program administered by the Natural Resource Conservation Service 

(NRCS), the Department, or individuals approved by the Department, which shall 

include the establishment of a buffer zone and harvest date as described in the 

document “California Department of Fish and Wildlife (Department) Staff Guidance 

Regarding Avoidance of Impacts to Tricolored Blackbird Breeding Colonies on 

Agricultural Fields in 2015” (adopted on March 19, 2015 and available at 

https://nrm.dfg.ca.gov/FileHandler.ashx?DocumentID=99310&inline). The individual 

seeking authorization for take incidental to harvest of grain fields and related 

agricultural activities shall receive written confirmation of participation in the harvest 

management program and specific authorization for the timing of harvest and related 

agricultural activities from the Natural Resource Conservation Service, the 

Department, or a biologist authorized by the Department or NRCS.     

 

(b) Reporting. 

 

Any person, individual, organization, or public agency, or their agents, for which incidental take 

of Tricolored Blackbirds is authorized pursuant to subdivision (a)(1) and (a)(3), shall report 

observations and detections of Tricolored Blackbird colonies, including take, to the Department 



of Fish and Wildlife, Wildlife Branch, by August 1st during the candidacy period. Information 

reported to the Department pursuant to this subdivision shall include: a contact name; the date 

and location (GPS coordinate preferred) of the colony or take; colony size; colony outcome; and 

details regarding the animal(s) observed. Colony outcome means whether the colony was 

abandoned or whether young in a colony fledged. Any person, individual, organization, or public 

agency, or their agents seeking incidental take authorization pursuant to subdivision (a)(3), shall 

report their participation in an approved harvest management program to the Department prior to 

grain harvest.  

 

(c) Additions, Modifications or Revocation. 

 

(1) Incidental take of Tricolored Blackbird from activities not addressed in this section 

may be authorized during the candidacy period by the Commission pursuant to Fish 

and Game Code section 2084, or by the Department on a case-by-case basis pursuant 

to Fish and Game Code section 2081, or other authority provided by law. 

 

(2) The Commission may modify or repeal this regulation in whole or in part, pursuant to 

law, if it determines that any activity or project may cause jeopardy to the continued 

existence of Tricolored Blackbird.  
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VIA ELECTRONIC MAIL 
January 28, 2016 
 
Fish and Game Commissioners  
c/o Michael Yaun, Acting Executive Director 
1416 Ninth Street, Room 1320  
Sacramento, CA 95814 
fgc@fgc.ca.gov  
 

Re:   Comments re Item 32. February 11, 2016 Agenda: Possible adoption of 
emergency action regarding special order relating to incidental take of tricolored 
blackbird during candidacy period, pursuant to Fish and Game Code Section 2084 
(Add Section 749.8, Title 14, CCR)  
 

Dear Commissioners and Acting Executive Director Yaun, 
 

I am writing on behalf of the Center for Biological Diversity (“Center”) regarding the 
possible adoption of emergency action regarding special order relating to incidental take of 
tricolored blackbird during candidacy period, pursuant to Fish and Game Code Section 2084 
(Add Section 749.8, Title 14, CCR) and the revised proposed language submitted to the 
Commission by Dairy Cares on January 27, 2016.   

 
The Center appreciates the proposed changes in the language that would clarify the scope 

of any take authorization under section (a)(3) for harvesting activities and improve the reporting 
requirements in section (b). However, the Center remains concerned that the language in section 
(a)(3) is overly broad and vague regarding what constitutes a qualifying “Harvest management 
program.”  The language in section (a)(3) appears to anticipate that additional programs might be 
set up and/or administered by NRCS, the California Department of Fish and Wildlife 
(“Department”), or by “individuals approved by the Department.” However, there is no express 
requirement that any new program be approved by the Department and no indication of what 
process would be used by the Department to approve “individuals” to administer such a program 
that itself had not been approved by the Department.  Any program that is not directly 
administered by NRCS, or administered or approved by the Department, should not only be 
required to comply with a minimum buffer zone, as described in Department Staff Guidance, but 
should also be required to obtain Department approval for harvest dates based on review of the 
observation data and application of the criteria in the Department Staff Guidance and the 
Department’s expertise and experience. Careful oversight of any new programs is needed to 
ensure that take of the species is appropriately avoided and minimized.  Alternatively, the Center 
suggests that the simplest solution is to limit the qualifying “harvest management programs” to 
those that are directly administered by NRCS or administered or approved by the Department. 
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Section (a)(3) fails to clearly state that no take can be authorized unless “[t]he individual 
seeking authorization for take incidental to harvest of grain fields and related agricultural 
activities” first obtains “specific authorization for the timing of harvest and related agricultural 
activities from the Natural Resource Conservation Service, the Department, or a biologist 
authorized by the Department or NRCS”.  

 
The Center suggests that the simplest way to remedy these shortcomings and adequately 

protect the Tricolored blackbird from excessive take is to limit the Harvest Management 
Programs that can provide a take exemption to programs directly administered by NRCS or those 
administered or approved by the Department and to require that written authorization for 
harvesting activities is obtained before any such activities proceed.  

 
Suggested Changes to the language: 
  
(3) Harvest of Grain Crops Under Harvest Management Program to Protect Colonies.  

Take of Tricolored Blackbird incidental to harvest of grain fields and related  
Agricultural activities is authorized where an individual participates in a harvest  
management program administered by the Natural Resource Conservation Service 
(NRCS), or harvest management program administered or approved by the Department, 
or individuals approved by the Department, which shall  
include the establishment of a buffer zone and harvest date as described in the  
document “California Department of Fish and Wildlife (Department) Staff Guidance  
Regarding Avoidance of Impacts to Tricolored Blackbird Breeding Colonies on  
Agricultural Fields in 2015” (adopted on March 19, 2015 and available at 
https://nrm.dfg.ca.gov/FileHandler.ashx?DocumentID=99310&inline). The individual 
seeking authorization for take incidental to harvest of grain fields and related  
agricultural activities shall receive written confirmation of participation in the harvest  
management program and must obtain specific authorization for the timing of harvest 
and related  
agricultural activities from the Natural Resource Conservation Service, the  
Department, or a biologist authorized by the Department or NRCS before proceeding 
with any harvest activities that take tricolor blackbirds. 

 
 
Please do not hesitate to contact me if you have any questions about the issues raised in 

these comments. 
     
      Sincerely,   
 
 

Lisa T. Belenky, Senior Attorney 
Center for Biological Diversity 
1212 Broadway, Suite 800 
Oakland, CA  94612 
lbelenky@biologicaldiversity.org  
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